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MATTERS OF SUBSTANCE AND MATTERS 
OF PROCEDURE IN ENFORCEMENT 
BY STATE COURTS OF FEDERAL 
EMPLOYERS’ LIABILITY ACT. 





Justice Lamar, in Central Vermont Ry. 
Co. v. White, 35 Sup. Ct. 865, says, that in 
enforcement of the federal Employers’ 
Liability Act by different state courts, 
“matters of substance and procedure must 
not be confounded because they happen to 
have the same name.” But how always to 
distinguish between the two may not be free 
from difficulty. We think the case in which 
this declaration is made gives some idea 
of the trouble that may be encountered in 
such attempts. Hic labor, hoc opus est. 


A case noticed in another column in this 
issue shows one phase coming under pro- 
cedure, and not substance, and the instant 
case shows matters determined to be sub- 
stance and of procedure, the judgment of 
the lower state courts being affirmed in all 
of their rulings. 

The Supreme Court held as matter of 


substance that: “It is a misnomer to say 
that the question as to the burden of proof 


as to contributory negligence is a mere mat- ° 


ter of state procedure. For, in Vermont 
and in a few other states, proof of plain- 
tiff’s freedom from fault is a part of the 
very substance of his case. He must not 
only satisfy the jury (1) that he was in- 
jured by the negligence of the defendant, 
but he must go further, and, as a condition 
of his right to recover, must also show (2) 
that he was not guilty of contributory neg- 
ligence. * * * But the United States courts 
have uniformly held that, as a matter of 
general law, the burden of proving con- 
tributory negligence is on the defendant. 
* * * Congress, in passing the federal Em- 
ployers’ Liability Act, evidently intended 
that the federal statute should be construed 
in the light of these and other decisions of 





the federal courts.” The Vermont courts 
were, therefore, held to have ruled correctly 
in enforcing the federal view in this mat- 
ter. 

Just here it occufs to us to speak of the 
ruling in Wabash R. Co. v. Hayes, 34 Sup. 
Ct. 729, which was that a petition could 
contain two counts, one under state law as 
to injury by a railroad and the other under 
federal liability act. Mr. Justice Holmes 
said whether injury “arose under federal 
law or under the state law, it was equally 
cognizable in the state court.” : 

The ruling, however, that as to matter of 
substance the claim of liability must be 
treated in a different way than the state 
court must treat the claim under its own 
law, appears to show that the two claims 
are not “cognizable” in the same way. This 
presents some chance of confusion in trying 
a case on two counts under distinct and 
independent laws. How far other federal 
rulings under “general law” affect enforce- 
ment of this statute by state courts here- 
after we may sometime ascertain. 

Having declared the rule above spoken 
of to be matter of substance, the court next 
proceeds to dispose of what it holds is a 
matter of procedure. 


In this case there was no averment in 
the declaration that plaintiff was engaged 
in interstate commerce at the time he was 
injured. Defendant made this the ground 
of a plea in bar and there was replication 
conceding the contention of the plea, that 
he was engaged in interstate commerce. 
The court overruled a demurrer to the 
replication. It was said: “That decision on 
a matter of state pleading and practice is 
binding on this court.” 

The effect of this ruling seems to us to 
be, that one can summon a party to answer 
to an action under state law and, by replica- 
tion to a plea in bar, it can be converted 
into an action under federal law. And the 
Supreme Court holds that there is jurisdic- 
tion in the state court to do this, that is to 
say, compel a defendant to defend against 
liability under a federal law, when he has 
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never been summoned to appear in any such 
contention. It would seem, that it ought 
to be considered matter of substance for a 
federal court to decide such a question, and 
that it does not belong to a state court to 
elude it in such an inquiry. 

This case opens up a large field of 
speculation as to what may be deemed mat- 
ters of substance and those of procedure. 
This. case decides that a rule of evidence is 
matter of substance and that a rule of plead- 
ing, though it may involve a question of 
jurisdiction, is matter of procedure. 








NOTES OF IMPORTANT DECISIONS. 





VERDICT—EMBRACING IN ONE FINDING 
DAMAGES ON DISTINCT AND INDEPEND- 
ENT LIABILITIES.—It was objected by de- 
fendant in Kansas City S. R. Co. v. Leslie, 35 
Sup. Ct., 844, decided by U. S. Supreme Court, 
that, as the declaration claimed for conscious 
suffering in a damage suit before death and 
for actual pecuniary loss by the death, the 
verdict should have specified the amount 
awarded upon each liability. This case was 
under federal employers’ liability act. 


In overruling this objection Justice Mc- 
Reynolds, speaking for the court, said: “It is 
objected, that as the declaration set up two 
distinct and independent liabilities springing 
from one wrong, but based upon different prin- 
ciples, the jury should have been directed to 
specify in their verdict the amount awarded, 
if any, in respect of each. This objection must 
be overruled. Of course, in causes arising 
under this statute trial courts should point out 
applicable principles with painstaking care and 
diligently exercise their full powers to prevent 
unjust results; but its language does not ex- 
pressly require the jury to report what was 
assessed by them on account of each distinct 
liability, and in view of the prevailing con- 
trary practice in similar proceedings, we can- 
not say that a provision to that effect is neces- 
sarily implied. As the challenged verdict seems 
in harmony with local practice and has been 
approved by the courts below, the judgment is 
not open to attack upon the ground specified.” 

This ruling recognizes that state practice 
greatly may govern procedure in suits under a 
national statute. That this pertains only to 
remedy and not to matters of substance ap- 


pears from a decision we notice, editorially, ! 





in this issue in what we say as to another 
Supreme Court case. 

But we think, that procedure, as the case 
we here notice, touches very closely on mat- 
ters of substance. It seems to us that sub 
stantial rights might be greatly different in a 
writ under this act in a jurisdiction where the 
loss under each liability would have to be 
specified and in a jurisdiction where a lump 
sum for the entire loss could be stated. Cer- 
tainly movant for new trial in the latter case 
would be at a great disadvantage in his claim 
that the damages were excessive, or, on motion 
made by plaintiff, that they were too small. It 
might be by laborious and refined reasoning 
that a court could reach an intelligent con- 
clusion in disposal of the motion, and then it 
might not. 





CODE PLEADING—NECESSITY OF AN- 
SWER INCLUDING NEW MATTER.—The Su- 
preme Court of Georgia holds that in an action 
brought by a widow against a railroad for the 
death of her husband, under state statute, it 
is necessary for evidence to show that de- 
ceased was engaged in interstate commerce to 
be admissible, that this fact be set up by de- 
fendant in its answer. Louisville & N. R. Co. 
v. Barrett, 85 S. E., 923. 

The applicable provision of the Georgia 
Code says: “In all cases when the defendant 
desires to make a defense by plea or otherwise, 
he shall therein distinctly answer each para- 
graph of plaintiff’s petition, and shall not file 
a more general denial commonly known as the 
plea of ‘general issue. He may in a single 


paragraph deny any or all of the allegations . 


as in a single paragraph, admit any or all of 
the allegations in any or all of the paragraphs 
of the petition.” It is then stated that the 
plea of defendant did not go beyond a denial 
of the truth of the allegations of fact made 
in the petition. 

The court refers to a number of cases, and 
points out that while they hold that it is un- 
necessary to plead a statute, yet they do not 
hold that it was unnecessary to plead facts 
under a statute, and, as the petition on its face 
showed liability under a state statute facts 
averring that the case came under federal 
statute ought to have been averred. 

It was said: “In view of the differences in 
the state law and the federal statute on the 
subject of injury to employes of railroad com- 
panies, and considering how one law or the 
other might be applicable exclusively accord- 
ing to the facts of the case, the mere intro- 
duction of new facts into the case being tried, 
as it was, under the state law, to the fact that 
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plaintiff's husband was vieainaii in interstate 
commerce, would show that plaintiff was not a 
proper party to sue and result in a defeat of 
her recovery.” 

While this reasoning is proper, yet this case 
shows that state law as to proper party to sue 
ought to eorrespond to national law. Had it 


corresponded in this case, objection might have - 


been made to the introduction of evidence to 
show the accident to deceased while engaged in 
interstate Commerce. But such an objection 
might have been deemed immaterial, if the 
rule in recovery was the same. Had defendant 
have set up the fact he claimed and proved it, 
it might then have been too late for a new 
suit to be brought. 








RECENT DECISIONS IN THE BRITISH 


PRIZE COURTS. 

A few months after the outbreak of the war, 
we reviewed the leading decisions which had, 
up till that time, been delivered in our Prize 
Court. In the period intervening between then 
and now, the principles developed in those 
cases have received fresh applications, and also 
new rules of general interest have been set 
forth. These we propose to briefly notice. 


Readers will recollect that in the case of the 


‘Marie Glaeser the decision was, that on the 


occurrence of capture, no mortgages, liens, or 
charges on an enemy. ship would be set up 
against the captors. In the case of the Odessa, 
the question was, whether a distinction could 
be made between ships and the cargoes laden 
in them, but the court ruled that the same prin- 
ciples which operated the forfeiture of liens 
and charges on ships applied likewise to car- 
goes. Accordingly, bankers who had made ad- 
vances on cargo and held the bills of lading 
in security were found to have no claim which 
could be recognized by the Prize Court. An 
argument was put forward on behalf of the 
claimants that, as holders of the bills of lad- 
ing, they had a right of sale, and were thus not 
merely pledgees but to all intents practically 
owners of the cargo, and that, therefore, fol- 
lowing the case of the Miramichi (in which, on 
its being proved that the ownership of a cargo 
of wheat consigned from America to Germany 
still remained with the American seller, ‘the 
Prize Court ordered its release to him), the 
cargo should be delivered to them; but the 
court held that the fact that the right to sell 
had accrued to the pledgees did not make them 
into owners, and that as the goods were in 
law still the property of the enemy, condemna- 
tion must follow. 








In the case, of ‘the Roland, a Neinieis aitine 
vessel], it was found that part.ot a consignment 
of tobacco on board her was the property of a 
German firm, and part the property of firms in 
Tennessee and Virginia. The enemy portion 
was. condemned, the neutral portion released. 


Then arose the further important question, and . 


one which affected other cases as well, namely, 
whether the. British.Government, as captors of 


the vessel, were entitled. as against the cargo. 


which had been released to some freight. The 
captured ship had been voyaging. between. New 
Orleans. and Bremen, but was captured in the 


English Channel and. brought .into Plymouth. . 
The case. for. the Crown was that by German. 


Commercial Law a proportion of freight was 
recoverable from the merchant, even though 
the whole intended voyage had ‘not been per- 
formed. But ‘the old rule of the British Prize 
Court on the subject of freight was quite clear. 
Whenever. a captor brought goods to the port 
of actual destination, according to the intent of 
the contracting parties, he was entitled to 
freight on the ground that the contract had 
been fulfilled, but in all other cases he was 
held not entitled to freight, although the ship 
might have performed a very large part of her 
intended voyage. “So far as I know,” said the 
president of the court, “the rule has never been 
departed from, and in a collection of cases pub- 
lished in America in 1906 it is still regarded 
as the rule of Prize Law. The old rule must, 
in my opinion, still be adhered to as part of 
the Law of Nations. This parcel ‘of cargo will 
therefore be released. to the neutral owners 
without carrying the burden, of any freight. * 


Mr. ' Justice Story in his “Notes on Prize 
Courts,’ writes,. “It is a fundamental principle 
of Prize Law that all trade with the enemy is 
prohibited to all persons, whether natives, nat- 
uralized citizens or foreigners domiciled in the 
country. during the time of their residence, 
under the penalty of confiscation.” The same 
penalty is applied to subjects. of allies in the 
war, trading: with. the “common enemy.” . The 
rule there so clearly. stated, to the effect that the 
same obligations are laid on the citizens of an 
ally as upon the-subjects of a single belligerent. 
state, hag received a striking application in 
the case of the Panariellos, and in the following 
circumstances, In May, 1914, a French com- 
pany contracted to sell to a German firm at 


Frankfort. a-quantity of silver lead, f.o.b., a. 


Greek port, and for this purpose they chartered: 
a steamer to carry the lead to purchasers from 
the German firm,. The vessel began to:load on 


July 29th, and sailed on August 11th. By that. 


date intercourse with Germany was broken off, 
and the French company. being. unable to get 
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instructions as to the delivery of the lead, 
as the London office of the German firm to 
which aplication was made, had _ been 
closed by order of the British Home Secretary, 
diverted the ship to Swansea, where the cargo, 
the right of property in which was admittedly 
French, was seized as prize. The court held 
that the facts showed that after war broke out 
the French company, although acting in good 
faith, had had commercial intercourse with the 
German firm, which amounted to a trading with 
the enemy; and, the subjects of an allied state 
being under the same obligations to Great Brit- 
ain as regards intercourse with the enemy as 
British subjects, that the silver lead must be 
condemned, and forfeited to the British Crown. 

The Ophelia was an enemy vessel certified by 
the German Government as an auxiliary hos- 
pital ship, but being suspected of performing 
other military work, she was seized by a Brit- 
ish warship, and.an inquiry held by the Prize 
Court as to her bona fides, as a result of which 
it was found that she was not adapted and used 
for the sole purpose of affording aid to the 
wounded, sick and shipwrecked, but was adapt- 
ed and used as a signaling ship for military pur- 
poses; that, therefore, she had forfeited the 
protection afforded to hospital ships by Con- 
vention X of the Hague Conference, 1907, and 
that she must be condemned as lawful prize. 
A circumstance in the evidence which told with 
damning effect against the ship was that when 
about to be boarded by an officer from the war- 
ship a number of books and documents were 
thrown overboard, and subsequently when the 
ship was lying in the Thames, a fortnight after 
capture, her officers burned certain of the ship’s 
records. The president pointed out how serious- 
ly courts of prize have always regarded “spolia- 
ton of documents.” “tfospital ships,” he re 
marked, “were little known in former days, but 
the principies apply equally forcibly, to say the 
least, to documents which would throw light 
upon the way in which a ship purporting to be 
solely a hospital ship had been employed. In 
proportion to the immunity and protection 
which every belligerent power, actuated by feel- 
ings of humanity, would desire to extend to 
ships engaged in aiding and rescuing those who 
suffer in maritime war, the conduct of those 
ships should be above suspicion. About the 
innocence of hospital ships from engaging in 
war-like services there ought to be no question. 
Their records ‘should be clean. If they are, 
their preservation would be an additional safe- 
guard against capture. If they are not pre- 
served but destroyed the inference that if pro- 
dueed they would be silent but eloquent wit- 
nesses of guilty practices would be strong.” On 





the general question of the destruction of ship’s 
papers, the learned president cited the strong 
and definite statement of law on the point by 
Chancellor Kent in his “Commentaries,” Vol. | 
(12th ed.), p. 158, the opening sentences of 
which are: “The concealment of papers ma- 
terial for the preservation of the neutral char- 
acter justifies a capture and carrying into port 
for adjudication, though it does not absolutely 
require a condemnation. The spoliation of 
papers is a still more aggravated and inflamed 
circumstance of suspicion.” 

; DONALD MACKAY. 

Glasgow, Scotland. 








THE FEDERAL TRADE COMMIS- 
SION. — PART I. — ADMINISTRA- 
TIVE POWERS.* 


On January 20, 1914, President Wilson 
addressed the Congress of the United States 
on the subject of trusts. The president said 
the time was ‘now opportune to turn “to 
che very delicate and intricate matter of 
trusts and monopoly.” After recommend- 
ng (1) a law forbidding interlocking di- 
rectorates and (2) a law regulating the 
sue of securities by railroads, the president 
.urned to the third branch of the subject 
nd said: 


“The business of the country awaits also, 
has long awaited, and has suftered because 
it could not obtain, further and more ex- 
plicit definition of the policy and meaning 
of the existing anti-trust law.” 


After recommending that the forbidden 
practices be defined in such terms as would 
practically eliminate uncertainty, the presi- 
dent continued : 


“And the business men of the country de- 
sire something more than that the menace of 
legal process in these matters be made ex- 
plicit and intelligible. They desire the ad- 
vice, the definite guidance and informa- 
tion which can be supplied by an adminis- 
trative body, an interstate trade commis- 
sion. 

“The opinion of the country would in- 
stantly approve such a commission. It 
would not wish to see it empowered to make 


*Part II of this article will appear in next 
week's issue, and Part III the following week. 
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terms with monopoly or in any sort to as- 
sume control of business, as if the govern- 
ment made itself responsible. It demands 
such a commission only as an indispensable 
instrument of information and publicity, as 
a clearing house for the facts by which both 
the public and the managers of great busi- 
ness undertakings should be guided, and 
as an instrumentality for doing justice to 
business where the processes of the courts 
or the natural forces of correction outside 
the court are inadequate to adjust the rem- 
edy to the wrong in a way that will meet 
all the equities and circumstances of the 
Cases 

Speaking of the processes of the courts 
for the dissolution of combinations, the 
president said: 

“There ought to be an administrative 
commission capable of directing and shaping 
such corrective processes not only in aid of 
the courts, but by independent suggestion, 
if necessary.” 

The bill establishing the Federal Trade 
Commission was in direct response to_the 
foregoing expressions from the president. 
It is necessary to bear this in mind, as it 
will aid in the interpretation of important 
language of doubtful meaning, which forms 
the heart of the most ambitious section of 
the bill. The bill was approved September 
26, 1914. 

The Act establishes a commission of five 
members, each to receive a salary of $10,- 
000.00, to hold for a term of seven years, 
and to engage in no other occupation. With 
the exception of the secretary of the Com- 
mission, a clerk to each commissioner, and 
the attorneys and other experts who may 
be employed, all of the employes of the 
Commission are to be under the classified 
civil service. ‘The Bureau of Corporations 
heretofore existing is merged into the Com- 
mission. ‘The commerce to be regulated 
or investigated by the Commission is inter- 
state and foreign commerce, and does not 
include commerce between the United States 
and our insular possessions, and, of course, 
does not include intrastate commerce. The 
term “commerce” is defined and used in the 
Act with the restricted meaning indicated 
(§ 4). The.Commission has no authority 


tition in interstate commerce. 





over banks-or railways, these corporations 


being under the control of the Federal Re-. 


serve Board and the Interstate Commerce 
Commission, respectively. 


A consideration of this ‘bill and of the 


functions of* the Federal Trade Commis- ° 


sion naturally falls into two divisions: 


First, the consideratién of the administra-' 


tive powers conferred upon the Commis- 
sion, which are found in § 6 of the Act; 
and, secondly, the judicial powers which 
are conferred in §§ 5 and 7, for, in the ex- 
ercise of the powers conferred by those two 
sections, the Commission is really an ad- 


junct to the judiciary.. Following this will . 


be considered briefly the additions to the 


{ 


Commission’s. judicial functions: made by - 


the Clayton bill, which received the approv- 
al of the president October 15, 1914, about 
twenty days after the approval of the Fed- 
eral Trade Commission Law, and, fourth 
and last, the powers of the Commission to 
make examinations and to compel testi- 
mony, which raises one or two points of in- 
terest. : 


Administrative Powers.—First, as to the 
Commission’s administrative powers and 


duties. These are contained in § 6 of the 


Act. ‘This section gives the Commission 
large powers for investigating corporations 
engaged in interstate commerce. It will 
be noted that this administrative power of 
investigation is confined throughout to cor- 
porations engaged in interstate commerce, 
while the quasi judicial power to bring 
charges, take testimony and enter an order 
conferred by § 5, is not limited to corpora- 
tions but extends to any corporation, person 
or partnership charged with unfair compe- 
That the ad- 
ministrative powers conferred by § 6 are 
confined to corporations shows the legal 
basis for the powers conferred, namely, the 
government’s right of visitation over cor- 
porations engaged in interstate business. It 
was decided in the case of Hale v. Henkel,’ 
decided in 1906, that the Congress of the 


(1) 201 U.S. 43. 
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United States has the same powers of vis- 
itation over corporations engaged in inter- 
state-commerce to see that its own laws are 
respected as are possessed by any of the 
states over a corporation of its own crea- 
tion. The right of the federal government 
to investigate corporations engaged in in- 
terstate commerce is firmly established by 
this and other decisions." 

Mr. Campbell Flournoy, formerly of the 
Paducah bar, has written an exceedingly 
interesting paper on the Federal Trade 
Commission, which, unfortunately, has not 
been published, but which he has kindly 
given me the privilege of reading. He 
draws attention to a curious fact. Before 
the Civil War, the use of corporations in 
this country had been almost confined to 
municipal corporations or public service 
companies like railroads. After the war, 
and down to the opulent days of McKinley, 
the use of corporations in ordinary business 
increased enormously. Many of them be- 
came very oppressive in their conduct; 
there was a great prejudice in the public 
mind against them, and, as we all know, 
corporation-baiting by juries was a common 
practice. The curious fact to which Mr. 
Flournoy calls attention is that the states 
never attempted to remedy this condition 
by the exercise of their undoubted right of 
visitation. This right is resorted to in the 
lederal Trade Commission Law and was 
also resorted to, to a more limited extent, in 
the Act of 1903, which created the Bureau 
and Commissioner of Corporations. 

Origin of Administrative Section—The 
origm of the investigating powers conferred 
upon the Commission by § 6 is found partly 
in .a desire to strengthen the weak places 
in. the Bureau of Corporations law, and also 
in the desire to meet conditions created by 
the supreme court decisions in the Standard 
Oil and American Tobacco cases. First, as 
to the Bureau of Corporations. That was 
a mere bureau under the Department of 
Commerce and Labor and its head was the 


Goodrich Transit Co., 224 U. S. 194. 
(2) Wilson v. U. S., 221 U. 8. 361; I. C. C. v. 





commissioner of corporations. His only 
power was to investigate, under the direc- 
tion and control of the Secretary of Com- 
merce, corporations and joint stock com- 
panies engaged in interstate commerce and 
to report thereon, with the same power to 
compel testimony as possessed by the Inter- 
state Commerce Commission. It was felt 
by Congress that this power was not suf- 
ficient, and furthermore, that it should be 
exercised by a more independent authority. 
The Commissioner of Corporations received 
a salary of $5,000.00 a year and was under 
the Secretary of Commerce, who, in turn, 
was a political officer and whose actions in 
investigating or withholding an investiga- 
tion might be influenced by political con- 
siderations, the approach of an election, or 
prospects of the administration, etc. In- 
stead of that, the Federal Trade Commis- 
sion, in whom the power of investigation 
is now lodged, consists of five men instead 
of one, each with a salary of $10,000.00, 
instead of $5,000.00. ‘Their-term of office 
is seven years, whereas the ‘Secretary of 
Commerce and the Commissioner of Cor- 
porations might change three or four times 
in one administration. While the Com- 
missioner of Corporations conducted his in- 
vestigations under the direction and con- 
trol of the Secretary of Commerce, his su- 
perior, the Federal ‘Trade Commission, in 
its investigations, is not under the direction 
or control of anyone, not even of the Pres- 
ident. 


As to the additional powers conferred on 
the Commission, it was noted that the Com- 
missioner of Corporations was empowered 
only to make such investigations as from 
time to time he thought proper. ‘This did 
not empower him to require regular re- 
ports from corporations engaged in inter- 
state commerce. The present Act empow- 
ers the Federal ‘rade Commission, not 
only to make investigations but to require 
annual or special reports, or both, from 
the corporations engaged in interstate com- 
merce, and furthermore, empowers it to 
classify such corporations for the purposes 
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of the Act, so that such reports may not 
be required at all, or only in part, from 
certain classes. In the bill as it originally 
passed the House, the Commission was only 
empowered to deal with corporations hav- 
ing a capital of more than $5,000,000.00. 
It was estimated that there were more than 
300,000 corporations in the United States 
and that with the limitation of $5,000,000.00 
capital, only about 1,300 would be under the 
jurisdiction of the Commission. That lim- 
itation, however, was removed and, as final- 
ly enacted, the bill places all corporations 
engaged in interstate business under the in- 
vestigating power of the Commission, but 
with a right to classify them so as to carry 
out the purposes of the Act without unnec- 
essary annoyance and hardships to small 
corporations who are not really within the 
intent of the law. 


In addition to the above enlargement of 
its powers over that of the commissioner 
of corporations, there are also two impor- 
tant powers conferred on the Commission 


which originate directly in the Standard Oil 


and American Tobacco decisions. They 


are the following: 


SEecTION 6, “(c) The power whenever 
a final decree has been entered against any 
defendant corporation in any suit brought 
by the United States to prevent and re- 
strain any violation of the anti-trust Acts, 
to make investigation, upon its own in- 
itiative, of the manner in which the decree 
has been or is being carried out, and upon 
the application of the Attorney-General it 
shall be its duty to make such investiga- 
tion. It shall transmit to the Attorney-Gen- 
eral a report embodying its findings and 
recommendations as a result of any such 
investigation, and the report shall be made 
public in the descretion of the Commis- 
sion. 

See. 7. “That in any suit in equity brought 
by or under the direction of the Attorney- 
General as provided in the anti-trust Acts, 
the court may, upon the conclusion of the 
testimony therein, if it shall be then of 
opinion that the complainant is entitled to 
relief, refer said suit to the Commission, 
as a master in chancery, to ascertain and re- 
port an appropriate form of decree there- 
in.” 





This last power properly falls in the,class 
of judicial powers. In its exercise, the 
Commission is clearly an aid to the judi- 
ciary. It does not, however, involve any 
of the controverted questions which arise 
in considering the principal grant of judi- 
cial powers in § 5 and is therefore dealt with 
more conveniently at this point, in connec- 
tion with the administrative powers. 


Up to the time of the Standard Oil and 
‘Tobacco cases, in 1911, twenty-one years 
after the Sherman Law was enacted, it had 
not been necessary for the Supreme Court 
to pass upon, or to direct, a decree pre- 
scribing a method for disintegrating an. il- 
legal monopoly. In the railway rate cases, 
all that was necessary was. for the court to 
enjoin the continuance of the pooling agree- 
ments between the railroads.* In other 
Sherman Law cases, owing to the way. in 
which the cases were presented, it was not 
necessary for the court to go this far even; 
for example, the famous Tile Trust case of 
Montague v. Lowry‘ was an action for triple 
damages under the Sherman Law by a deal- 
er who had been injured by the operation 
of an illegal combination to restrain trade. 
It was only necessary there for the court 
to hold the combination illegal and to af- 
firm the plaintiff's judgment for damages. 
The case demanded no decree in equity as 
to the future of the combination. In an- 
other case a corporation formed by the 
manufacturers of wall paper to restrain and 
monopolize the trade in that commodity 
sued to recover for wall paper sold to a job- 
ber. ‘The Supreme Court said it was ad- 
mitted by the pleadings that the contract 
for-the sale of the goods “was based upon 
agreements that were and are essential parts 
of an illegal scheme’”—the combination to 
restrain and monopolize trade. It was held 
that the plaintiff could not recover.’ These 
and kindred cases obviously do not call for 


(3) U. S.-v. Trans-Missouri Freight Assn.. 
166 U. S. 290; U. S. v. Jt! Traffic Assn., 171 U.S. 
505. 

(4) 193 U.S. 38. 

(5) Cont. Wall Paper Co. v. Voight, 212 U. S. 
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or permit any disintegration by the court 
of the unlawful monopolistic entity in- 
volved. 


Even in the first case which involved, or 
might have involved, the. disintegration of 
a@ monopolistic company, the Supreme 
Court’s decree did not affirmatively attempt 
anything of the kind. That was the North- 
ern Securities case in 193 U. S. 197. The 
decree of the circuit court, which was af- 
firmed, is found on pages 255-57. That 
was the case where a holding company, 
called the Northern Securities Company, 
was formed for the purpose of owning the 
controlling amount of stock in each of two 
competing railways, the Northern Pacific 
and the Great Northern. The decree held 
that the defendants had entered upon a 
combination in violation of the Sherman 
Law. It enjoined the further voting of the 
stock in either railroad and the further at- 
tempt of the control of either railroad by 
the holding company and enjoined each 
railway company from paying any dividends 
to the holding company. ‘The decree, how- 
ever, did not attempt to direct the dissolu- 
tion of the holding company. It merely con- 
tained the negative or permissive provi- 
sion that-nothing ‘in the decree should be 
construed as prohibiting the holding com- 
pany from: returning the shares of the rail- 
way company to its stockholders in return 
for their shares in the holding company.° 


In the Standard Oil case, however, the 
court in its decree, after finding that the 
company was a monopoly in violation of the 
Sherman Law, commanded its dissolution 
and, as the supreme court said, it, in ef- 
fect, directed the transfer by the principal 
defendant, the New Jersey company, back 
to its stockholders of the stock in the sub- 
sidiary companies in exchange for their 
stock in the monopolistic company, the New 
Jersey corporation.’ It is said by Mr. Her- 
bert Knox Smith, the former commission- 
er of corporations, that this-was worked out 

(6) See Harriman vy. No. Secys., 197 U. S, 244. 


(7) Standard Oil Co. v. U. S., 221 U. S., at p. 
78, 





to give every shareholder in the New Jer- 
sey corporation stock in each of the thirty- 
four subsidiary corporations, and he stated 
that a person who had one share in the New 
Jersey corporation received a certificate for 
a fractional share in the Acme Oil Com- 
pany, for example, which fraction contained 
six figures in the enumerator and six in the 
denominator, being 657,916/968,405. The 
effect of this, according to Mr. Smith, was 
that the owner of this extraordinary frac- 
tion would rush to his broker with instruc- 
tions to sell it at once. No one would know 
anything about the affairs of this obscure 
subsidiary except the old Standard Oil 
group on the inside and there would be no 
market for such an absurd fragment of 
property, save with these insiders. The re- 
sult, according to Mr. Smith, was that the 
inside group bought up all of the stock 
which was broken up in this way, and, after 
the carrying out of the decree, were more 
firmly fixed in control than before. 


In the American ‘Tobacco Company case, 
the court did not, in its decree, prescribe the 
method of dissolution as had been in effect 
done in the Standard Oil case, because the 
complications were such as rendered further 
consideration of the form of the decree es- 
sential. The court, therefore, after decree- 
ing that the combination was in restraint of 
trade and monopoly, directed the lower 
court to hear the parties further and deter- 
mine upon a plan “of dissolving the com- 
bination and of recreating, out of the ele- 
ments now composing it, a new condition 
which shall be honestly in harmony with 
and not repugnant to the law.”* This de- 
cree was afterwards worked out by the At- 
torney General’s office and by the counsel 
for the defendants in the Tobacco case. 


It was felt in the country and in Con- 
gress that neither the circuit court nor the 
Attorney General’s office was _ properly 
equipped to work out a decree in a case 
of this kind which would really put an end 


to the illegal conditions. It is an economic 


(8) American Tobacco Co. v. U. S., 221 U, S., 
at p. 187. 





XAUM 





XUM 





Vou. 81 


CENTRAL LAW JOURNAL 171 








question, not a legal question, and neither 
the court nor the Department of Justice is 
equipped to solve it. 


Furthermore, it was felt that the effect of 
the decrees in both of these cases had not 
been to terminate the conditions of monop- 
oly theretofore prevailing and that some 
branch of the government ought to be spe- 
cially charged with the duty of ascertaining 
whether such decrees were really carried 
out and with what result. It was felt, also. 
that this duty ought not to be placed with 
a member of the cabinet, like the Attorney 
General, who was apt to be moved some- 
what by political considerations, and that it 
ought to be placed with an independent body 
having some continuity of existence and not 
subject to change with every administra- 
tion and possibly three or four times with 
each administration. 


These are the considerations which led to 
the bestowal of larger investigating powers 
on the Federal Trade Commission. than 
those possessed by the former Commission- 
er of Corporations, and led to the Federal 
Trade Commission being charged with the 
duty of preparing decrees in anti-trust cases 
as the special master of the court and also 
with the duty of seeing whether the decrees 
of the court in such cases were enforced. 


There are two other administrative pow- 

ers conferred upon the Commission which 
are worthy of note as indicating two new 
and significant tendencies. By § 6 (e) the 
Commission is empowered— 
“upon the application of the Attorney Gen- 
eral to investigate and make recommenda- 
tions for the readjustment of the business 
of any corporation alleged to be violating 
the anti-trust Acts in order that the corpora- 
tion may thereafter maintain its organiza- 
tion, management, and conduct of business 
in accordance with law.” 

It will be remembered that the President, 
in his speech, disclaimed any purpose to 
have a Commission which could pass in ad- 
vance on a line of conduct submitted to it 
by any interstate corporation, declare it 





Jawful and thus give the company an im- 
munity bath for the future. Members of 
Congress expressed themselves as equally 
opposed to this plan. In the section just 
quoted, however, the Act seems to have 
come very near doing this exact thing in a 
limited class of cases of those corporations 
who have already violated the anti-trust 
law. True, it does not state that if the cor- 
poration proceeds to act in the manner out- 
lined by the Commission, the Commission’s 
recommendation shall be a defense in any 
prosecution under the anti-trust law, but, as 
a matter of fact, it is probable that the rec- 
ommendation of the Commission would fur- 
nish it with practical immunity. 


The other new and significant power is 
this, conferred by § 6 (h): 

“To investigate, from time to time, trade 
conditions in and with foreign countries 
where associations, combinations, or prac- 
tices of manufacturers, merchants, or trad- 
ers, or other conditions, may affect the. for- 
eign trade of the United States, and to re- 
port to Congress thereon, with such. rec- 
ommendations as it deems advisable.” 

This section seems to have had its origin 
in the disadvantage to which American mer- 
chants engaged in foreign trade are put by 
the Sherman Act forbidding them to com- 
bine. Germany and all other countries have 
abandoned the policy of unlimited’ competi- 
tion, to which the United States alone ad- 
heres. These foreign countries, by permit- 
ting combination of their merchants in for- 
eign trade, give them a great advantage over 
American merchants, and it is believed that . 
the power to make recommendations on this 
poirit contemplates the possibility of the 
Commission recommending a relaxation of 
the Sherman Law’s provisions against com- 
binations where necessary to meet competi- 
tion from abroad. 


Each of these last two provisions must be 
regarded with some uneasiness by the advo- 
cate of absolutely unrestricted competition. 

ALEXANDER G. 3ARRET. 


Louisville, Ky. - ; a ite 
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CORPORATION—REPURCHASE OF STOCK. 





KLEIN et al. vy. JOHNSON. 





St. Louis Court of Appeals. Missouri. June 








8, 1915. Rehearing Denied July 15, 1915. 
178 S. W. 262. 
Where a seller of corporate stock breached 
his agreement to repurchase the Same at the 


price paid on the buyer's election to sell, the 
buyer could recover the price paid on tender- 
ing the stock. 





ALLAN, J. In November, 1909, the late 
Judge Jacob Klein, of the city of. St. Louis, 
purchased 6,667 shares of the “treasury stock” 
of the Pearl Tatum Mining Company, of the 
par value of $1 each, for which he paid $1,000. 
For some time prior thereto one Tatum, the 
general manager of the mining company, had 
endeavored to sell Judge Klein some of this 
stock. Tatum had formerly been a practic- 
ing attorney in the city of St. Louis, but had re- 
moved to the state of Colorado. He visited 
St. Louis from time to time, and in April or 
June, 1909, he first saw Judge Klein in refer- 
ence to the sale of the stock to the latter. 
He had a number of interviews with Judge 
Klein, but was unable at that time to consum- 
mate a sale. In October of the same year he 
procured the assistance of defendant in the 
premises; the latter being a heavy stockholder 
in the company and a creditor thereof as well. 
He and defendant saw Judge Klein at the lat- 
ter’s office, but nothing definite was accom- 
plished, and Tatum returned to Colorado, but 
before doing so he urged defendant to see 
Judge Klein further in regard to the matter, 
and later wrote defendant to the same effect. 
On November 17, 1909, defendant wrote Tatum, 
informing him that he (defendant) had sold 
the above-mentioned shares of stock to Judge 
Klein, requesting that a certificate therefor be 
issued and sent to defendant for delivery ac- 
cordingly. This was dione, and on November 
24, 1909, defendant wrote the following letter 
to Judge Klein, inclosing therewith the cer- 
tificate of stock, viz: 

“Dear Sir: I am handing you herewith cer- 
tificate No. 393 for 667 (sic) shares (par value 
$1.00 each) of the Pearl Tatum Mining Com- 
pany, made out in your name, for which you 
are to pay 15 cents a share, or a total of one 
thousand dollars, and in consideration of your 
having purchased the said shares at my re- 
quest, and on my recommendation, I hereby 
agree, when requested by you, at any time 





within ninety (90) days next after the 19th 
day of November, 1910, to purchase the said 
shares from you and pay you therefor the sum 
of 15 cents per share, or the aggregate sum 
of one thousand dollars. Please make the 
check for the inclosed shares in my favor. Al:o 
sign and return me the receipt for the shares, 
which is pinned to the certificate, and oblige.” 

Pursuant to the request contained in de- 
fendant’s letter, Judge Klein sent his check to 
defendant, payable to the latter, for $1,000, and 
retained the stock, for which he executed a 
receipt to the company. Judge Klein died on 
August 2, 1910; and on January 25, 1911, his 
executors, plaintiffs herein, tendered the stock 
to the defendant and demanded payment of 
the said sum of $1,000. Defendant having de- 
clined to make such payment, this suit: was 
instituted to recover the-amount with interest. 


The trial before the court without the inter- 
vention of a jury resulted in a judgment for 
plaintiffs for the amount demanded, with in- 
terest, and the case is here upon defendant’s 
appeal. The court below held that the plain- 
tiffs could maintain their action on the con- 
tract contained in defendant’s letter. This rul- 
ing we think correct; and we are of the opin- 
ion also that no fault may be found with the 
amount of the recovery. Learned counsel for 
appellant, however, challenges plaintiffs’ right 
to recover at all, for reasons to be briefly no- 
ticed, and further contends that in no event 
should the judgment have been for more than 
nominal damages. 

[1] It is argued that defendant’s letter of 
November 24, 1909, was unsupported by any 
valuable consideration, and was therefore a 
mere nudum pactum and unenforceable. As 
this argument proceeds, the letter written by 
the defendant to Tatum on November 17, 19909, 
shows that the stock had then been sold to 
Judge Klein; that the purchase of the stock 
was a past consideration, so far as it had to do 
with the obligation of defendant evidenced .by 
the letter; and that there was no independent 
consideration for defendant’s said agreement 
to take the stock from Judge Klein within 90 
days after November 19, 1910, at the price 
paid therefor by the latter. And it is said that 
the following language of the letter itself shows 
that the purchase of the stock was a past con- 
sideration for defendant’s said promise, viz: 

“In consideration of your having purchased 
the said shares at my request, and on my rec- 
ommendation, I hereby agree,” etc. 

But we perceive no merit in the contention 
that the contract contained in defendant's let- 
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ter was without a present valuable considera- 
tion. It quite clearly appears that the sale to 
Judge Klein was actually consummated by the 
defendant, and that defendant’s letter quoted 
above was a part and parcel of the transaction. 
This letter also contains a request that Judge 
Klein make his check payable to defendant 
personally, which was complied with. And it 
further appears that defendant, pursuant to a 
prior arrangement with Tatum, retained one- 
half of the proceeds of the check to apply wpon 
an indebtedness of the company to him, for- 
warding the remainder to the corporation. That 
there was ample consideration for defendant’s 
promise sued upon we think ¢annot be doubted. 
The argument that the letter shows upon its 
face a past consideration for the promise needs 
but passing notice, in view of the actual facts 
attending the transaction. The words “having 
purchased” can no more be said to import a 
past consideration than the term “for value re- 
ceived,” contained in the ordinary promissory 
note. Whether or not there was a present 
valuable consideration for the promise is to be 
determined from the facts disclosed by the 
record. 


|2| A further contention is that the obli- 
gation sued on was one personal to Judge 
Klein, which did not descend to his executors 
and administrators. This question is briefed 
and argued at length, but we do not regard 
it necessary to discuss the many authorities 
cited and relied upon by learned and indus- 
trious counsel for appellant, for we do not 
deem them in point. It is argued that the 
letter constituted an offer to Judge Klein, giv- 
ing him the option to elect either to retain 
the stock or to call upon defendant to take it 
at the price paid therefor; that such offer 
contemplated an election by Judge Klein per- 
sonally, who was well known to defendant, the 
personal element entering into the transac- 
tion; and that such right of election was one 
which could not be exercised for Judge Klein 
by his executors. But we cannot agree with 
counsel as to the nature and effect of the 
promise contained in the letter; and our view 
thereof renders inapplicable the theory thus 
advanced. The letter, as we regard it, con- 
stituted a solemn agreement to pay a certain 
definite sum of money within 90 days after 
November 19, 1910, upon demand _ therefor, 
and tender of the stock, within said period. 
And it was not a contract in which the delectus 
personae entered as a material factor. The 
right given to Judge Klein by the contract was 
the right to demand the payment of a certain 
sum of money upon tendering the stock. This 





was certainly a property right which deseend- 
ed to his executors. Nothing more than a 
futile demand was necessary to give rise to a 
cause of action on the contract. This demand 
his executors could make, and have made; and 
we perceive no reason why they may not main- 
tain an action for a breach of the contract. 

[3] It is further argued that the court erred 
in regard to the measure of damages recover- 
able as for a breach of the contract; that plain- 
tiffs could recover, if at all, only the difference 
between the market value of the stock and 
the price which defendant agreed to pay there- 
for, and, since plaintiffs did not show the mar- 
ket value, their recovery should have been 
confined to nominal damages only. It is said 
that the rule recognized by the trial court 
giving to the vendor an election of remedies 
where the vendee breaches his contract to pur- 
chase, and which is sanctioned by many rul- 
ings of the Courts of Appeal in this state, is 
out of harmony with the decisions of our Su- 
preme Court. 

In Stewart Produce Company v. Gamble- 
Robinson Commission Company, 175 S. W. 319, 
we recently had occasion to consider the choice 
of remedies ordinarily available to a vendor. 
The question is fully discussed in St. Louis 
Range Company v. Mercantile Company, 120 
Mo. App. 438, 96 S. W. 1040, and in Oehler v. 
Fruit Company, 162 Mo. App. 446, 142 S. W. 
811. It is quite unnecessary therefore to dwell 
upon the matter here, or to review at length 
the authorities in this state. Upon the facts 
of this case we think that the plaintiffs are 
entitled to recover the amount paid to defendant 
by Judge Klein and which the defendant agreed 
to repay, upon tender of the stock. It was so 
held in Campbell v. Woods, 122 Mo. App. 719, 
99 S. W. 468, a case similar to this, which 
ruling was followed in Bank v. Securities Co., 
141 Mo. App. 524, 125 S. W. 1194. 

Our holding we think in no wise conflicts 
with the decision of the Supreme Court in 
Black River Lumber Co. v. Weiner, 93 Mo. 
374, 6 S. H. 210, cited by appellant. Neither 
do we regard the ruling in Brown v. Asphalt 
Mfg. Co., 210 Mo. 260, 109 S. W. 22, upon which 
appellant greatly relies, as affording authority .- 
for the contention that the measure of a ven- 
dor’s damages is always the difference between 
the contract price and the reasonable market 
value of the goods. 

As observed in Koenig v. Boat Mfg. Co., 
155 Mo. App. loc. cit. 699, 135 S. W. 514, the 
plaintiff in the Brown case evidently pursued 
the theory that he was entitled to recover the 
difference between the contract price and the 
market yalue, And the opinion states that 
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there was no evidence that the plaintift had | 
the goods on hand at his factory to be delivered 
to the defendant. The petition did not aver 
the tender of any specific property, nor seek 
to recover the contract price upon the theory 
that any such property was being held for the 
vendee as his property. We do not think that 
the Supreme Court meant to say, as an in- 
flexible rule, that the measure of a vendor’s 
damages is always the difference between the 
market value and the contract price. And 
the case before us, upon the pleadings and the 
facts, is quite unlike the Brown Case. Here 
the defendant agreed to repurchase from Judge 
Klein certain shares of mining stock at the 
price paid by the latter therefor, upon demand. 
We can see no good reason why plaintiffs 
should not be permitted to recover the amount 
so agreed to be paid upon tendering the stock. 
That this ruling amounts practically to en- 
forcing specific performance is no valid argu- 
ment against it. See Campbell v. Woods, supra, 
122 Mo. App. loc. cit. 726, 99 S. W. 468. The 
aim of the law is to put the parties, so far as 
practicable; in the position in which they would 
have been had the contract been fully per- 
formed. Defendant is required to pay pre- 
cisely what he agreed to pay and receives the 
stock. We think that plaintiffs should not be 
required to sell the stock in the open market 
for whatever it may bring, as a prerequisite 
to a recovery against defendant; nor do we 
perceive that this would be of any advantage 
to the latter. 
The judgment is affirmed. 


Note.—Measure of Damages Upon Refusal of 
Seller of Stock to Perform Agreement to Re- 
purchase at a Certain Price-——The instant case 
was in a jurisdiction where distinction between 
law and equity is abolished and cases are de- 
termined according to the nature of their facts. 
But independently of this corisideration, we think 
the ruling was right as the enforcement of a con- 
tract according to the intention of the contracting 
parties. For the latter reason we think that this 
does not present a case where the rule expressed 
in Dustan v. McAndrew, 44 N. Y. 73, and, seem- 
ingly, genet rally approved, applies. This rule was 
that :.""The vendor of personal property in a suit 
against the vendee for not taking and paying for 
the property has choice of either one of three 
methods of indemnifying himself: First, he may 
store or retain the property for the vendee, 
and sue him for the entire purchase price; sec- 
ond, he may sell the property, acting as agent 
of the vendee and recover the difference between 
the contract price and the price obtained on such 
resale; or third, he may keep the property as 
his awn, and recover the difference between the 
market price at the time and. place of delivery 
and the contract price.” The contract price 
appears to have contemplated, that upon rose gg 
of the ontion by the purcliaser of the stock, 





this case, a specific right should result in favel 
of each party, the fixed price to be paid for 
specific property, and that to be delivered. 

There is some variance of decision on this 
question which seems based on whether or not 
the contract, such as shown in the instant case, 
was or not executed or executory at the time 
right of action tiereon arises. If the contract 
is then to be regarded as executory, an action 
for refusal to perform the contract of repurchase 
is to be for damages determinable as of the 
time of the breach. Lincoln v. Alshuler Mfg. 
Co., 142 Wis. 475, 125 N. W. 908, 28 L. R. A. 
(N. S.) 780. If election to rescind determines 
the right to the price fixed on repurchase, the only 
way that time is of essence is in determining 
when the election is made. It does not take 
into consideration any fluctuation in value, and 
if enforceable at all, is enforceable as an abso- 
lute right, whether the property be worth more 
or less than the contract price. ; 

In considering intention, it is important to con- 
sider whether it is contemplated that the specific 
thing agreed to be repurchased is to be ten- 
dered to the original seller. Thus a contract was 
deemed executory where the seller of a desig- 
nated quantity of poultry food was denied re- 
covery for the purchase price on the ground of 
the contract being executory. In this case the 
purchaser repudiated. the sale before tender of 
the goods. This repudiation was said to pre- 
vent the passing of title to purchaser, notwith- 
standing the seller had manufactured the food 
for the purchaser. This, however, does not seem 
to have been a contract for specific property and 
this manufacturing was an act by the seller to 
produce specific property. In the contract in 
question the property was identified as a specific 
thing. 

In Pate vy. Ralston, Iowa, 139 N. W. 906, 51 
L. R. A. (N. S.) 735, the rule of election was en- 
forced, and in the case there was no repudiation 
before the property had been set apart for de- 
livery. It was said: “The theory on which recov- 
ery of the purchase price is allowed, notwith- 
standing the vendee’s repudiation of the contract, 
is that by performance on his part the vendor 
has vested title in the vendee, possession being 
retained by the vendor for him.” In a general 
agreement to buy and a countermand, this makes 
a breach of that agreement. Roehm v. Horst, 
178 U. S. 1, 44 L: ed. 953. 

Even where a purchaser is is do some further 
act, it does not necessarily make an executory 
contract presenting suit for purchase price, ¢. ¢., 
where he is to designate flooring, the subject- 

matter of sale, the seller having the right to 
select the flooring and set it apart for the pur- 
chaser. Storm y. Rosenthal, 141 N. Y. Supp. 
330, 156 App. Div. 544. 

In Carlson v. Woodenware, etc., Co., 20 Idaho 
794, 120 Pac. 460, the seller of all of a certain 
kind of lumber to be cut from designated lands, 
may recover the purchase price, though the buyer 
is to scale the logs, which he refused to do. 

As contra to the last case, see Indiana Tie Co. 
v. Phelps, Ky., 124 S. W. 833. 

Osgood vy. Skinner, 211 Ill. 229, 71 N. E. 8609, 
was a case of an agreement for repurchase of 
stock upon election by the purchaser. It was 
said: “The seller who has offered performance 
on his part may consider the property as the 
purchaser’s, and may either sell it and sue for 
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the balance of the price, or may hold 
it subject to the call or order of the purchaser 
and recover the whole price.” This rule is more 
liberal than the one first stated by us above. If 
the contract contemplates a vesting in the seller 
and an accountability for the full contract price, 
it perhaps should, nevertheless, not preclude the 
other remedy because there should not be any 
particular implication in favor of a repudiator of 
a contract. He would have no right to com- 
pel the other party to take additional chances of 
loss on his default. 

The distinction hetween executory and executed 
contracts ought not to have any influence in this 
matter, where it is provided that rights may 
accrue upon performance of a certain thing by 
one of the parties. If, by 
as in an executed contract, the rule of intention 
ought to be respected. 
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Recollections of Bar and Bench. By The 
Right Hon, Viscount Alverstone, G. C. M: G. 
With Portrait and Illustrations. Fourth Im- 
pression. Price, $3.50. Longmans, Green and 
Co. New York. Review will follow. 


intention he stands - 





HUMOR OF THE LAW 








Applying for a divorce, an old Georgia negro 
said to the judge: “Hit only cost me a string 
er fish ter git married, jedge, but, please God, 
I’d give a whale ter git rid er her.” 





“Did the lawyer for the defense submit you 
to a cross-examination?” — 

“No, indeed; he was just as pleasant dias 
it as he could be.” 





“My husband has deserted me and I want 
a warrant,” announced-the large lady. 

“What reason did he have for deserting 
you?” asked the prosecutor. 

“T don’t want any lip from you; I want 
a warrant. I don’t know what reason he 
had.” 

“I think I understand his reason,” said the 
official feebly, as he proceeded to draw up a 
warrant.—Pittsburg Post. 





Judge William H. McSurely, of the superior 
court, told the following at a recent bar asso- 
ciation dinner. 

“One day when Judge Gary was trying a 
case he was much annoyed by a man in the 
back of the room who kept moving about, 
shifting chairs, and poking into corners. Final- 
ly the judge stopped the hearing and said: 
‘Young man, you are disturbing the court by 
the noise you are making. What excuse have 
you to offer for your conduct?’ 


“Why, Judge, said the young man, ‘I’ve 
lost my overcoat.’ 
“‘That’s no excuse,’ retorted the judge. 


‘People often lose whole suits in here without 
making half the disturbance.’”—Chicago Tri- 
bune. 





A feud between Uncle Billy Parkins and 
Bruce Elder, two Missouri farmers, culminated 
when they met at the crossroads. They drew . 
pistols and “shot it out.” 

Though he was riding a skittish young 
mare, Uncle Billy managed to wing his ad- 
versary, and was arrested for assault to kill. 
The evidence showed that weapons were drawn 
simultaneously and Uncle Billy probably would 
have been acquitted but for his own candid 
statement. 

“Mr. Parkins,’ questioned the prosecuting 
attorney, upon cross-examination, “did you, or 
did you not, shoot at, and attempt to kill 
Mr. Elder?” 

“Well, sir,” drawled Uncle Billy, “if my mar’ 
had a stood, I would a got him.”—Kansas City 
Bar Monthly. 
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1. Assignments—<Assignee.—Assignee taking 


an assignment of a contract to paint and finish 
a building not specifically providing that he 
should perform, held estopped to deny his, obli- 
gation so to perform where he abandoned the 
job as unprofitable after having undertaken it. 
—Gribling v. Bohan, Cal., 148 Pac. 530. 

2. Attachments—Unlawful Levy. — Where 
plaintiff in attachment, after an unlawful levy 
on a third person's property with knowledge 
of the facets, defends the wrongful act, he is 
liable ‘as an original wrongdoer.—Frick- Reid 
Supply Co. v. Hunter, Okla., 148 Pac. 83. 

3. Bailment—Gratuitous Bailee-—Where a 
gratuitous bailee of an automobile merely show- 
ed that the car was injured in a collision, the 
owner is entitled .to damages; since the burden 
was on the bailee to show that he exercised the 
slight care required of him.—Thomas v. Hack- 
ney, Ala., 68 So, 296. 

{. Bankruptey—Assessment on Stockholders. 

Bankruptcy court held authorized to deter- 
mine necessity for assessment on stock sub- 
scriptions, and to direct trustee to make the as- 
sessment, notwithstanding dispute as to whether 
anything was unpaid.—In re M. Stipp Const. Co., 
u. S.C. C, A., 221 Fed. 372. 

5. Assignment.—A lien on-part of the raw 
material used in a factory, held not to support 
an assignment to the holder of all of the ac- 
counts for finished product sold, made within 
four months prior to bankruptcy of the manu- 





Merchants’ Nat. Bank of Baltimore v. 
8. C. C. A., 221 Fed. 419. 


6.——Legal Services.—Under Bankr. Act, §§ 
62, 72, trustee, in addition to fees, held not en- 
titled to compensation for legal services per- 
formed by him.—In re Van Denburg, U. 8S. D. C., 
221 Fed. 475. 


facturer. 
Corr, U. 





7.——Practice.—On petition to revise order 
confirming sale of homestead, allowance of claim 
held reviewable, where the necessity of a sale 
was mainly dependent upon the validity of such 


“claim.—Pindel v. Holgate, U. S. C. C. A., 221 Fed. 


342. 

8.——-State Court.—Where a receiver of a cor- 
poration appointed by a state court did not take 
possession nor qualify until less than four 
months prior to bankruptcy of the corporation, 
the bankruptcy court will control.—Stacey v. 
MeNicholas, Ore., 148 Pac. 67. 

9. Subsequent Creditors.—In a suit by a 
trustee in bankruptcy to set aside conveyances 
of the bankrupt to his wife as in fraud of sub- 
sequent creditors, evidence held insufficient to 
show fraudulent intent and bad faith in the 
transaction.—McCrory v. Donald, Ala., 68 So. 306. 

10. Trustee.—Except as to matters especial- 
ly excepted to by the Bankruptcy Act, a trustee 
in bankruptcy occupies no better position than 
the bankrupt.—Galbraith v. First Nat. Bank of 
Alexandria, Minn., U. S. C. C. A., 221 Fed. 386. 

11.——Trustee.—Purchasers of stock for less 
than par, though liable to creditors for fraud, 
held not liable to the corporation’s trustee in 
bankruptcy.—Courtney v. Georger, U. S. D. C., 
221 Fed. 502. 

12. Unliquidated Damages. — Unliquidated 
damages for a tort may not be set off against a 
judgment in bankruptcy.—Pindel v. Holgate, U. 
8S. C. C. A., 221 Fed. 342. 

13. Banks and Banking—National Banks.— 
That a purchase of real estate by a national 
bank was in violation of the national banking 
law and ultra vires does not render the trans- 
action void, but voidable only, and its validity 
cannot be questioned by private parties, but 
only by the United States.—Baker v. Schofield, 
U. S. C. C. A, 221 Fed. 322. 

14. Bills and Notes—Bona Fide VPurctiaser. 
—Fraud in procuring a note is no defense as 
against a bona fide purchaser without notice.— 
Conqueror Trust Co. v. Reves Drug Co., Ark., 
176 S. W. 119. 

15.——Delivery on Condition.—A note may be 
delivered by the maker to the payee on condi- 
tion.—Harris v. Clanton, Okla., 148 Pac. 683. 

16.———Consideration. — Where negotiable 
checks are exchanged for a negotiable note, 
each is an independent obligation and a _ suf- 
ficient consideration for the other.—Miller  v. 
Marks, Utah, 148 Pac. 412. 

17. Duress.—Where maker of note is pre- 
vented from exercising his free will by reason 
of payee’s threats, the maker may repudiate 
the note for duress, which may exist whether 
threat be sufficient or insufficient to overcome 
mind of man of ordinary courage.—Cornwall v. 
Anderson, Wash., 148 Pac. 1. 

18. Holder in Due Course.—That a note is 
indorsed to one as collateral security does not 
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invalidate his position as a holder in due course. 


American Nat, Bank of Richmond, Va, Vv. 
till, N. C., 85 S. E. 209. 
19.——Notice of Infirmity.—Under Negotiable 


Instruments Act, rights of purchaser of nego- 
tiable paper was not to be defeated upon sus- 
picion, but to defeat his recovery the facts as 
to the infirmity therein known to him must be 
such as to show that his taking amounted to 
bad ftaith.—Montenegro-Riehm Music Co. v. Illi- 
nois Trust & Savings Bank, Ky., 176 S. W. 32. 


20. Carriers of Goods—Baggage. — Where 
trunks intended as baggage were sent as freight 
and never delivered, owner held entitled to sue 
in trover or for breach of duty arising from the 
carrier’s dealing with the trunks as freight.— 
Southern Ry. Co. v. Brown, Ala., 68 So. 321. 


21.——Market Value.—Measure of damages 
for loss by carrier of article having no market 
value is the value of the article to the shipper. 

St. Louis, I. M. & S. Ry. Co. v. Dague, Ark., 
176 S. W. 138. 


22. Carriers of Live Steck—Caretaker.—A 
caretaker, being transported at an agreed rate 
under a live stock contract, is a “passenger for 
hire.”"—-Martin v. Chicago, R. I. & P. Ry. Co., 
Okla., 148 Pac. 711. 





23. Carriers of Passengers—Liability.—Where 
receivers of a railroad permitted another road 
to use its line, for injuries to a passenger trav- 
eling on one of their trains the receivers were 
liable, whether the injury resulted from the 
negligence of their servants or those of the 
other road.—Biddle vy. Riley, Ark., 176 S. W. 134. 


24.——-Mistake.—A person purchasing a ticket 
and by mistake entering the wrong train is, 
until informed of his mistake, a passenger, en- 
titled to protection as such.—Southern Ry. Ca. 
v. Farquhar, Ala., 68 So. 289. 

25. Res Ipsa Loquitur.—The doctrine of res 
ipsa loquitur applies to a passenger, injured 
on a freight train, the same as when on a pas- 
senger train; but such passenger assumes the 
risk and inconvenience necessarily incident to 
such transportation, when the train is properly 
operated.—Vandalia R. Co. v. Darby, Ind., 108 
N. E. 778. 

26. Contracts—Architect.—Where a _ contract 
required work to meet the approval of the archi- 
tect, the judgment of the architect must be 
reasonably exercised and if condemnation is 
arbitrary it amounts to constructive fraud, and 





recovery may be had.—Taft v. Whitney Co., 
Wash., 148 Pac. 43. 

27.——Compromise.—A compromise of a claim 
made in good faith, and with reasonable 


grounds, is a good consideration for a promise, 
though the claim in fact could not be enforced 
in court.—Missouri, K. & T. Ry. Co. of Texas 
v. Edwards, Tex., 176 S. W. 60. 

28.——Construction.—A contract will not be 
so construed as to render it oppressive as to 
either party, or so as to place one at the mercy 
of the other, unless such was its manifest in- 
tention.—Little Cahaba Coal Co, v. Aetna Life 
Ins. Co., Ala., 68 So. 317. 

29. 





Counter Offer.—A counter offer oper- 


ates as a rejection of the original offer.—McRae 
vy. Ross, j 


Cal., 148 Pac. 2135. 








30.——Duress.— A threat of litigation by one 
who has legal right to sue is not generally held 
to be duress within the meaning of the law. 
Cornwall] v. Anderson, Wash., 148 Pac. 1. 


31.——-Law of Place.—Where contract is void 
if governed by laws of a sister state when made, 
while valid if an Indiana contract, the pre- 
sumption is that the parties intended to be gov- 


erned by the law of Indiana.—Cable Co. v. Mce- 
Elhoe, Ind., 108 N. E. 790, 
32. Public Policy.—A contract between 





principal stockholder of a bank and a depositor, 
which binds the stockholder to pay depositor 
interest in event a judgment against depositor 
is affirmed, held not void as encouraging liti- 
gation.—Cloyne vy. Levy, Cal., 148 Pac. 224. 

33. Restraint of Trade.—That a contract 
made to promote the business of those making 
it may incidentally restrict trade does not ren-- 
der it invalid as in restraint of trade and com- 
merce.—Home Pattern Co. v. Mascho, Okla., 148 
Pac, 131, 

34. Corporations—Capital Stock.—The capital 
stock of a corporation is a trust fund for pay- 
ment of its debts, upon faith of which the law 
presumes credit was given, and a corporation 
cannot unlawfully reduce its available re- 
sources, even though solvent.—Brenaman vy. 
Whitehouse, Wash., 148 Pac. 24. 

35. Imputable Knowledge.—<Actual knowl- 
edge of the equities of seller of standing tim- 
ber, on part of the general manager and the 
treasurer and landman of a subsequent corpora- 
tion purchaser, held impttable to the corpora- 
tion.—Graysonia-Nashville Lumber Co. v. Sa- 
line Development Co., Ark., 176 S. W. 129. 

36. Receiver.—A court of equity has no 
inherent power to appoint a receiver of an in- 
solvent corporation, and has no jurisdiction to 
appoint a receiver, except as ancillary to an 
actual pending suit against the corporation.— 
Stacey v. McNicholas, Ore., 148 Pac. 67. 


37.——Receiver.—That a solvent corporation 
had been losing money, instead of making a 
profit, as formerly, or that it had changed its 
location, does not authorize the appointment of 
a receiver at the suit of a minority stockholder, 
where no fraud was charged.—Curtiss v. Dean 
& Curtiss, Wash., 148 Pac, 581. 

38. Slandtr.—Unless a corporation directs 
one of its officers to utter the very words, it 
is not liable for slander uttered in the dis- 
charge of his duties.—Republic Iron & Steel 
Co. v. Self, Ala., 68 So. 328. 


39.——-Subscription.—To rescind a stock sub- 
scription, plaintiff must show that defendant has 
made a knowingly false representation as to 
a material fact, with intent that it should be 
acted upon and that it was acted upon by plain- 
tiff, to his damage, while ignorant of its fal+.. 
sity—Campbell v. Zion’s Co-op. Home Build- 
ing & Real Estate Co., Utah, 148 Pac. 401. 

40. Ultra Vires.—The defense of ultra vires . 
is not available to a corporation in an action 
on a contract made by its agents, unless it is 
specially pleaded.—Southern States Fire & Casu- 
alty Ins. Co. v. Lunsford, Ala., 68 So. 273. 

41. Criminal Evidence—Similar Transaction. 
—In a .prosecution for conspiracy to defraud . 
plaintiff by false representations as to the value 























178 CENTRAL LAW JOURNAL 





». 


No. 10 








of property, evidence of similar transactions 
between defendants and other persons is com- | 
petent.—People v. Cory, Cal., 148 Pac, 632. ! 


42. Criminal Law—Attempt.—An act done 
with intent to commit a crime, and tending, 
but failing, to accomplish it, is an attempt to 
commit that crime.—State v. Huber, Nev., 148 
Pac. 562. 

43. Former Jeopardy.—A former prosecu- 
tion for operating a blind tiger, dismissed be- 
cause the evidence showed a variance, cannot 
be pleaded as former jeopardy to an indictment 
charging the offense to conform to the former 
evidence.—Davis v. State, Ark., 175 S. W. 1168. 


44, Hypothetical Question.—On trial for 
homicide, testimony as to defendant’s sanity, 
elicited from expert by hypothetical question, 
not based on whole theory of evidence but on 
that of the prosecution, was admissible.—State 
v. Loechner, Utah, 148 Pac. 363. 

45. Practice.—Sentencing for second degree 
murder, during an interval in the trial of a 
conspiracy case, and in expressing views as to 
the sufficiency of a defense in the murder case, 
in the presence of the jury in the conspiracy 
case, held to raise no question for review on 
appeal, in the absence of objections below.— 
Hummelshime y. State, Md., 93 Atl. 990. 


46. Request for Instructions.—Failure to 
define reasonable doubt held not error, in the 
absence of a timely written request. —Tolbert v. 
State, Ga., 85 S. E. 267. 

47. Damages—Earning Capacity.—The jury, 
in awarding damages for impairment of earn- 
ing capacity, cannot confine recovery to the 
particular occupation in which plaintiff was 
engaged at the time of the injury.—Stearns Coal 
& Lumber Co. v. Williams, Ky., 176 S. W. 15. 

48. Earning Capacity.—Recovery may be 
had both for loss of earning capacity and for 
disability to follow usual vocation; they being 
separate elements.—Mullery v. Great Northern 
Ry. Co., Mont., 148 Pac. 323. 

49. Pain and Suffering.—Compensation may 
be recovered for mental pain and suffering, pro- 
vided it is connected with bodily injury and 
naturally results therefrom.—Muskogee Electric 
Traction Co. v. Rye, Okla., 148 Pac. 100 

50. Deeds—Condition Subsequent.—Deed in 
consideration of support providing that it should 
be void if grantee failed to perform agreement 
held to create a condition subsequent; the es- 
tate vesting defeasibly.—Huntley v. McBrayer, 
N. C., 85 S. E. 2 

51. Construction.—A contract for compan- 
ionship, care, and nursing, in consideration of 
which a deed to all of grantdr’s realty is made 
to grantee, is not governed by the ordinary 
rules which apply to the construction of con- 
tracts.—Anderson v. Reed, N. M., 148 Pac. 502. 

62. Description.—A particular description 
in a deed, setting forth legal subdivisions, limits 
the grant as against a general description.— 
Coppermines Co. v. Comins, Nev., 148 Pac. 349. 


63. Diseovery—Exhuming Corpse.—An order 
for exhuming a dead body to enable heirs to 
establish their claim by means of identifica- 
tion marks on the body, held proper.—In re 
Percival’s Estate, S. C., 85 S. E. 247. 


54. Diveree—Contempt.—Disobedience of an 
order to pay alimony and counsel fees is an in- 
direct, as distinguished from a direct, con- 
tempt.—Wells v. Wells, Okla., 148 Pac. 723. 

55. Modification of Decree.—The fact that 
a divorced husband had remarried, and there- 
by assumed additional obligations, does not 
appeal to a chancellor as a ground for modify- 
ing the award of alimony because of a change 
in the condition of the parties.—Staton v. Staton, 
Ky., 176 S. W. 21. 


56. Dower—Forfeiture.—The party at fault 
in a divorce case forfeits, while the party not 



































' at fault retains, the a of dower.—Doyle v. 
. 796 


Doyle, Ill., 108 N. 

57. -—Laches.—Laches is not presumed 
from 4d hort of the statutory limitations, 
and such ay need not be excused in the com- 
plaiht.—Brundy v. Canby, Mont., 148 Pac. 315. 

58. Estoppel—Innocent Person.—Where one 
of two innocent persons must suffer by the acts 
of a third person, he who has enabled such 
third person to occasion the loss must sustain 
it.—Farmers’ Bank & Trust Co, v. Shut & Keihn, 
Ala., 68 Se. 363. 

59. Exehanges—Property Right.—Posting in 
subscriber’s office of Board of Trade quotations 
held not to terminate Board’s property right, or 
authorize a nonsubscriber to use and distribute 
the quotations.—Board of Trade of City of Chi- 
cago v. Tucker, U. S. C. C. A., 221 Fed. 305. 

60. Execution—Injunction.—One whose prop- 
erty is wrongfully seized under execution 
against another may seek injunctive relief if 
his business or credit is affected.—Marshon v. 
Toohey, Nev., 148 Pac. 357. 

61. Executors and Administrators—Suit by. 
—It is the duty of an executor to bring suit to 
cancel his testator’s conveyances thought to 
have been procured by undue influence.—Hatch 
v. Hatch, Utah, 148 Pac. 433. 


62. Torts.—A tort committed by an admin- 
istrator is his individual act, and does not 
render the estate liable-—Grimes v. Barndollar, 
Colo., 148 Pac. 256. 

63. Exemptions—Statutory Construction. — 
Exemption statutes, and particularly those in 
favor of the wife and children against creditors 
of the husband or father, must be construed in 
pari materia with the statutes as to frauds and 
perjuries and fraudulent conveyances.—Kimball 
v. Cunningham Hardware Co., Ala., 68 So. 309. 

64. Fraud—Voluntary Conveyance.—<A volun- 
tary’ conveyance is void as to existing creditors 
from the mere fact of the existence of an in- 
debtedness irrespective of actual fraud.—Mc- 
Crory v. Donald, Ala., 68 So. 306. 

65. Frauds, Statute of—Partnership. — A 
partnership to deal in real estate may be cre- 
ated by parol agreement.—Arnold vy. Loomis, 
Cal., 148 Pac. 518. 

66. Fraudulent Conveyances—Binding Be- 
tween Parties.—A conveyance made in fraud of 
creditors is valid between the parties, and equity 
will not aid the grantor to recover his property. 
—Reed v. Robins, Ind., 108 N. E. 

67. Binding Between Parties—A_ voluntary 
conveyance made in good faith is valid as be- 
tween the parties and as to all persons other 
than existing creditors of the grantor.—Eggles- 
ton v, Sheldon, Wash., 148 Pac. 576. 

68. Bulk Sales Act.—A sale of a saloon and 
dance hall without compliance with Bulk Sales 
Act is prima facie void, and the stock of liquors 
and proceeds are subject to execution against 
the seller, while the glassware, bar fixtures, 
and furnishings are not.—Marshon v. Toohey, 
Nev., 148 Pac. 357. 

69. Guaranty—Construed.—A “guaranty to 
pay” a debt is an absolute promise, while a 
guaranty to collect a debt is a guaranty to use 
proper diligence.—Crowder State Bank v. Amer- 
ican Powder Mills, Okla., 148 Pac. 698. 

70. Guardian and Ward—Bond.—In the ab- 
sence of fraud, the principal and sureties on a 
guardian’s bond are bound by a decree and 
order as to the amount of the principal’s lia- 
bility—Henry v. Melton, Okla., 148 Pac. 730 

71. Homicide—Manslaughter.—Where a man 
engaged in the commission of an unlawful act 
kills another, it is manslaughter, although he 
may not have intended the death.—State v. 
Jones, S. C., 85 S. E. 239. 

72. Self-Defense.—Where accused attacked 
another intending to commit a felony, and the 
person so attacked makes a counter attack, and 
is slain, the plea of self-defense is not avail- 
able; but, where the original attack by ac- 
cused was not with felonious intent, he may 
plead self-defense.—State v. Huber, Nev., 148 
Pac. 66 

73. Husband and Wife—Action by Wife.— 
Under Comp. Laws 1910, $$ 3363, 4684, where a 
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married woman living with her husband is in- 


jured by the assaults of another, she may sue 
therefor in her own name, separate: from her 
husband.—Casteel v. Brooks, Okla., 148 Pac. 158. 


74.——Antenuptial Contract.—Testimony by a 
widow that, before the marriage, her husband 
stated that, if she married him, all the prop- 
erty they would accumulate would be hers, and 
that she accepted the offer, is too indefinite and 
uncertain to establish’ an antenuptial contract. 
—Hubbard vy. McMahon, Ark., 176 S. W. 122 


75.——Separate Property.—A note signed by 
a husband and wife in payment for the differ- 
ence between the value of corporate property 
and property received in exchange held a con- 
tract with reference to the wife’s separate prop- 
erty, and binding on her.—Pyles v. Farmers’ 
Bank, Ark., 176 S, W. 141. 

76. Injunection—Counsel Fees. — Reasonable 
counsel fees paid for procuring dissolution of 
an injunction held recoverable as damages on 
injunction bonds.—Webb v. Beal, N. M., 148 Pac. 
487. 

77. Inmsuranee—Change of Beneficiary.—Un- 
less restricted by statute, charter, or by-laws, 
or in the contract of insurance, the insured 
has the right to change the beneficiary named 
in the certificate, without the consent of the then 
named beneficiary.—Slaughter v. Grand Lodge, 
Ala., 68 So. 367. 

78. Expense of Litigation.—Damages on af- 
firmance of an appeal and interest held not ex- 
penses of litigation within an employer’s lia- 
bility policy.—Little Cahaba Coal Co. v. Aetna 
Life Ins, Co., Ala., 68 So. 317. 

79. Libel and Slander—Damage to Business. 
—In action for slander in charging defendant 
with selling an article infringing another’s 
patent, plaintiff could not recover damages to 
his business without showing the loss of sales 
and the extent of injury thereby sustained.— 
Cummer Mfg. Co. of Texas v. Butcher, Tex., 176 
Ss. W. 82. 

80. Libel per se.—A complaint alleging that 
defendant falsely published that plaintiff died 
from an overdose of morphine held not to charge 
a libel per se.—Lemmer v. The Tribune, Mont., 
148 Pac, 338. 

81. Mental Distress.—Plaintiff, a woman, in 
an action for words charging fornication and 
lewdness, could recover damages for mental 
distress and humiliation.—Compton v, Wilkins, 
Ky., 176 S. W. 36. 

82. Marriage—Declarations. — The _ declara- 
tions of a man and woman concerning their 
marriage, held admissible in evidence after their 
death, even though the legitimacy of issue de- 
pends on the decision.—Cave v. Cave, S. C., 85 
S. BE. 244 

83. Master and Servant—Assumption of Risk. 
—Employe, knowing himself subject to epilep- 
tic spells during which he might fall, hela to 
have assumed the risk of any injury.—Tennes- 














see Coal, Iron & R. Co. ‘vv. Moody, Ala., 68 So. 
274. 
84. Assumption of Risk.—An employe as- 


sumes the risk of injury from known dangerous 
conditions and defects in appliances, unless he 
protests and continues in the employment only 
under the employer’s promise to alter the con- 
dition, in which case there is no assumption of 
risk unless the danger is so imminent that no 
reasonably prudent man would do so.—Horton 
v. Seaboard Air Line Ry., N. C., 85 S. E, 218. 

85.——Imputed Négligence-—To charge the 
owner of an automobile with a servant's negli- 
gence in driving the machine so as to injure 
a third person, it must affirmatively appear that 
the servant was acting within the scope of his 
employment.—Lamanna vy. Stevens, Del., 93 Atl. 
962. 

86.— Medical Atttention.—A corporation is 
not ordinarily required to furnish medical at- 
tion to an injured employe.—Roff Oil & Cotton 
Co. v. King, Okla., 148 Pac. 90. 

87.——Safe Place to Work.—An employer per- 
mitting an iron pipe to become charged with 
electricity, while employes must work near it, 
held to negligently fail to furnish a reason- 
ably safe place to work.—Cochran v. Young- 
Hartsell Mills Co., N. C., 85 S. E. 149. 














88.——Sectionmen.—Railroad companies, ordi- 
narily owe no duty to sectionmen to warn them . 
of approaching trains, except in case of dis- 
covered peril.—Land v. St. Louis & S, F. Ry Co., 
Kan., 148 Pac. 612. 


89. Unguarded Machine—An employer is 
not relieved from liability for an injury by an 
unguarded machine because the employe knew 
it was unguarded, where he did not appreciate 
the danger thereof—Magnolia Paper Co. Vv. 
Duffy, Tex., 176 S. W. 89. 


90. Warning Signals.—Failure of an em- 
ploye to observe precaution of warning signals 
of approach of trains when ordinary prudence 
and diligence require it, even without a statu- 
tory injunction, is evidence of negligence; and, 
where there is such an injunction,. the mere 
failure to obey it is negligence per se.—Nelson 
v. Northern Pac. Ry. Co., Mont., 148 Pac. 388. 

91. Mechanics’ Liens—Estoppel.—A vendor, 
who induces his purchaser to improve it, can- 
not defeat the claims for a lien of those who 
contribute their labor and material therefor.—. 








' White v. Kincade, Kan., 148 Pac. 607. 


92. Waiver.—The right to enforce a me- 
chaniec’s lien may be waived, but the waiver 
must be by express contract.—A. J. Yawger & 
Co. v. Joseph, Ind., 108 N. E. 774. . 

93. Money Received—Privity.—Privity of 
contract is not necessary to support an action 
for money had and received, and the only privity 
required is that arising from a promise implied 
by law, that defendant, having money in his 
hands that rightfully belongs to plaintiff, will 
pay it over to him.—Farmers’ Bank & Trust 
Co. v. Shut & Keihn, Ala., 68 So. 363. 

94. Municipal Corporations—Judicial Notice.— 
Judges of the superior court cannot on ceriorari_ 
take judicial notice of municipal ordinances.— 
Porter v. City of Thomasville, Ga., 85 S. E. 283. 


95. Ordinance.—A city ordinance, making 
all offenses against the criminal laws of the 
state, committed within the city, offenses against 
it, held invalid under Code 1906, § 3410, because 
including felonies as well as misdemeanors,— 
Bacot v. City of Laurel, Miss., 68 So. 248. 


96. Negligence—Intervening Cause.—Where, 
in the sequence of events between the original 
default and the injury complained of, an in- 
dependent cause intervened, the intervening 
cause held ordinarily the proximate cause.— 
Cannon v. Lockhart Mills, S. C., 85 S. E. 233. 

97. Emergency.—In making choice between 
courses to pursue, the rule does not require 
the correct choice in the light of after events, 
but only such choice as a reasonably prudent 
person might make under the known or ob- 
vious circumstances.—Mullery v. Great North- 
ern Ry. Co., Mont., 148 Pac. 323. 

98.—Manufacturer.—The manufacturer of a 
thing imminently dangerous owes a_ positive 
duty to exercise care commensurate with the 
peril, to every person into whose hands it may 
lawfully come and by whom it may be used in 
the ordinary manner.—Wood v. Sloan, N. M., 
148 Pac. 507. 

99. Proximate Cause.—Failure of trainmen - 
to ring the bell and blow the whistle on ap- 
proaching a crossing as required by Code 1907, 
§§ 5473-5476, held not actionable negligence. 
unless proximately contributing to an injury.— 
Saxon v. Central of Georgia Ry. Co., Ala., 68 
So. 313. 

100. Prudent Person.—Negligence is the 
failure to act as-a reasonably prudent person 
would have done, or the doing of what a rea- 
sonably prudent person would not have done 
under similar circumstances.—Consolidated Kan- 
sas City Smelting & Refining Co. v. Schulte, Tex.. 
176 S. W. 94. 

101. Rescue.—One who suffers injury by 
reason of risking his life to save others is not 
chargeable with contributory neelicenes i 
failing to exercise his best judgment in the 
emergency.—Jones v. Mackay Telegraph Cable 
Co., La., 68 So. 379. ; 

102. Novation—Defined.—“Novation” is the 
substitution, by mutual agreement, of one debt-- 
or or one creditor for another, whereby the 
old debt is extinguished, or is the substitution 
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of a new debt for an existing one, which is it cannot compel performance of the decree. 
thereby extinguished.—Gaar, Scott’ & Co. v. Tropico Land & Improvement Co. v, Lambourn, 


Hogers, Okia., 148 Pac. ltt. 


103. Partnership—Contribution.—A partner 
forced to pay firm debts may require contribu- 
tion from his co-partners.—Webb v. Butler, Ala., 
68 So. 369. 


104. Pledges—Collateral Security.—Collateral 
security is. a pledge for incorporeal property 
transferred as security for the fulfillment of 
an obligation.—A. H. Averill Machinery Co. vy. 
Bain, Mont., 148 Pac. 334, 


105. Principal and Agent—Bond.—Where the 
surety on a contractor’s bond delivers same to 
the principal for delivery to the obligee on ex- 
ecution of the contract, the principal becomes 
the surety’s agent for such purpose.—Maryland 


Casualty Co. v. Town of Wellston, Okla., 148 
Pac. 691, 
106.——Broker.—Where a corporation makes 


a loan to an applicant procured by an agent, 
it cannot avoid paying the agent's agreed com- 
mission by discharging him prior to completing 
the loan.—American Inv. Co. v, Alexander, Okla., 
148 Pac, 99. 

107. Process—Exemption from Service.— 
Suitors from a foreign jurisdiction are exempt 
from service of civil process while attending 
court and for such reasonable time as may en- 
able them to go from and return to their homes. 
—Sofge v. Lowe, Tenn., 176 S. W. 106. 

107. Raitlroads—Look and Listen.—One about 
to cross a track must stop so near it, and his 
survey by sight and sound must so immediate- 
ly precede his attempt to cross, as to preclude 
the injection of danger from approaching trains 
between the time he stopped, looked, and lis- 
tened and his attempt to cross.—Louisville & N. 
R, Co. v. Turner, Ala., 68 So, 277. 

109. Reeeivers—Priority of Lien.—Allowance 
to a receiver as compensation is a first lien on 
the property as against a prior mortgage.— 
Stacey v. McNicholas, Ore., 148 Pac. 67. 

110. Reeeiving Stolen Goods—Burden of 
Proof.—To convict one of receiving stolen goods, 
the state must show the larceny of the goods 
and that accused knew that they were stolen. 
—Mooney v. State, Tex., 176 S. W. 52. 

111. Release — Co-Partners.—Creditors may 
discharge one partner and recover against an- 
other, because the credit is extended to the firm 
on the individual liability of each—Webb. v. 
Butler, Ala., 68 So. 369. 

112. Removal of Causes—Diversity of Citi- 
zenship.—Questions of the diversity of citizen- 
ship as ground for removal of a cause from a 
state to a federal court must be determined by 
the District Court.—Miller v, Soule, U. S. D. C.,, 
221 Fed. 493. 

113. Sales—Reclaiming Property.—Property 
purchased on credit by an insolvent buyer. who 
has no reasonable expectation that he will be 
able to pay, is acquired fraudulently and may 
be reclaimed by the vendor.—In re Sycamore 
Grain & Milling Co., U. S. D. C., 221 Fed. 468. 

114. Remedy.—Where the machine bought 
was defective, held that the buyers could either 
return the machine and rescind the contract, or 
keep the machine, affirm the contract, and sue 
for damages, if there was a warranty, or, when 
sued for the price, recoup any damages from 
breach of warranty.—Lyman v. Wederski, Kan., 
148 Pac, 642. 

115. ‘Waiver.—A seller of chattels waives 
his reserved title by consenting to the execu- 
tion of a mortgage by the buyer, at least as to 
the mortgagee and those claiming under him. 
—Holiman v. Roush, Ark., 176 S. W. 127. 

116. Specific Performance—Statute of Frauds. 
—Purchaser’s payment of cash installments and 
tender of balance and his possession and im- 
provement with knowledge and consent of ven- 
dor held to take oral contract out of the statute 
of frauds and to authorize specific performance. 
—Milwaukee Land Co. v. Ruesink, Mont., 148 
Pac. 396, 

117. Utility of Decree.—The court will not 
render a decree of specific performance where 
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Cal., 148 Pac. 206. 

118. Street Railroads—Anticipation of In- 
jury.—The presence of a wagon being driven 
along a street beside a street railroad is not 
an indication that it is apt to turn into the 
track so as to require the motorman to slacken 
speed in anticipation of such a move.—Hilton 


v. Birmingham Ry., Light & Power Co., Ala., 
68 So. 343. 
119.——Child.—A motorman seeing a child of 


tender years at or dangerously near a crossing 
must at once put it under control for immediate 
stopping.—Birmingham, E. & B. R. Co. v. Feast, 
Ala., 68 So. 294. 

120. Ordinance.—The right of a street rail- 
road company to use a street is not made ex- 
clusive by a traffic ordinance giving cars the 
right of way as against travelers.—Macchi vy. 
Portland Light & Power Co., Ore., 148 Pae. 72. 

121. TYoerts—Ratification—To constitute one 
a wrongdoer by ratification, the original act 
must have been done in his interest or been in- 
tended to further some purpose of his own.— 
Frick-Reid Supply Co. vy. Hunter, Okla., 148 Pac. 
83. 


122. 





Trespass—Force.—To maintain an action 
for trespass to personal property, the employ- 
ment of force need not be proved.—Crews & 
Green v. Parker, Ala., 68 So. 287. 

123. Punitive Damages.—Where defendant 
willfully converted to his own use timber after 





learning that it belonged to plaintiff, punitive 
damages could be awarded.—Hunt v. Atlantic 
Coast Lumber Corporation, S. C., 85 S, E. 229. 


124. Trusts—Advancement.—Where a hus- 
band purchases real p.operty and pays the pur- 
chase money, but takes the title in the name 
of his wife, the presumption is that it was an 
advancement or gift, but that presumption may 


be rebutted.—Hubbard vy. McMahon, Ark., 176 
S. W. 122. 
125.——Constructive ‘Trusts.—.A constructive 


trust cannot be created by acts of the parties 
involved subsequently to the conveyance; since 
it is an obligation imposed by law.—Chance v. 
Graham, Ore., 148 Pac, 63. 

126. Laches.—To prevent the operation of 
laches, defeating enforcement of a trust, the 
beneficiary must clearly establish the trust and 
fraudulent concealment of the facts.—Coxe v. 
Carson, N. C., 85 S. E. 224. 

127. Resulting Trust.—The doctrine of re- 
sulting trusts does not apply to the case of 
money paid by a wife for land conveyed to 
herself and husband.—Doyle v. Doyle, IL, 108 
N. E. 796. 4 

128. Revocation.—A voluntary trust cannot 
be revoked without the consent of the bene- 
ficiary, unless power to revoke is expressly re- 
served.—Title Guaranty & Trust Co. v. Haven, 
N. Y., 108 N. E. 819, 214 N. Y. 468. 

129. Wills—Bequest.—Where a devise or be- 
quest is beneficial, there is a presumption of ac- 
ceptance, though such presumption is not con- 











clusive, and the devisee may reject.—Albany 
Hospital v. Hanson, N. Y., 108 N. BE. 812, 214 N. 
Yr. 436. 

130. Partial Intestacy—A will must be 





construed to avoid partial intestacy, if possible. 
—French v. French, Ind., 108 N. E. 786. 

131. -Predeceased Legatee.—Where testa- 
trix gave $10,000 to each of four legatees to be 
paid when each should convey to the executors 
his interest in certain land, the share of one of 
such legatees who predeceased testatrix lapsed. 
—In re Garrett’s Estate, Pa., 93 Atl. 999, 

132. Signing.—The name of testatrix upon 
an envelope inclosing an unsigned olographic 
will does not constitute a suTicient signature to 
the will.—In re Poland's Estate, La., 68 So. 415. 

133. Trustee.—Where a will expressly or 
by necessary implication creates trusts and im- 
poses on the executor duties performed by trus- 
tee, he takes such title as is requisite—Lane v. 
Miller & Vidor Lumber Co., Tex., 176 S. W. 100. 
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